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Abstract: With the development of the human organ transplant technology，the human body and its components
can be used as an object，which leads the traditional pattern of the object-subject dichotomy to be
broken． However，there are many diversities on the legal status of human body part in the laws，
doctrines and cases． In the context of organ transplant technology，we should distinguish the specific
types and different physical states of the human body part by the standard of whether it is in vivo，in
vitro and reproducible． In principle，the living body as a whole and organs in vivo should be considered
as the content of the right of body，which isn ＇ t a property and can be object of commerce; organs
outside of the body and cadaveric organs should be considered as the content of limited property right
whose disposition should be restricted firmly by the law．

























实践广泛采用，如美国在 20 世纪 60 年代，曾允许设立商业采血站，更有许多人积极要求发展人体市

































规定身体权。但 2001 年 2 月，我国最高人民法院《关于确认民事侵权损害精神损害赔偿若干问题的




























































在美国过去一般不认为血液是财产。例如在 Perlmutter V． Beth David Hospital［123 N． E． 2d 792
( N． Y． 1954) ］一案中，法院坚持认为医院在医疗过程中实施的输血是医院所提供服务的一部分，而
不是法律意义上的血液买卖，即使病人单独地支付了六十美元输入血液的费用。但是，在之后的
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① 如:《法国民法典》第 16 条;《魁北克民法典》第二题第一章;《巴西新民法典》第 13 条;《澳门民法典》第 71 条;《意大利民
法典》第 5 条之规定。
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